GA.D ROAD RED TAP M N NG G2
| BLA 95-177 Deci ded Septenber 22, 1998

Appeal fromdecision of the Arizona Sate Gfice, Bureau of Land
Managenent, rejecting application for mneral patent. AZA 28780.

Set asi de and renanded.

1. Applications and Entries: General ly--Mning d ai ns:
Patent--Patents of Public Lands: General |y

Aparty filing notice of alleged adverse mning cl ai ns
wth BLMis properly advised that he is required wthin
30 days of such filing to conmence proceedings in a
state court of conpetent jurisdiction to determne the
guestion of right of possession to the clains as
between himand his rival clainant. During the
pendency of this action, patent proceedings wll be

st ayed.

APPEARANCES  Mark T. Nesbitt, Esq. Denver, (olorado, for Appellant.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

Gl d Road Red Top M ning Gonpany (Red Top Mning or Appell ant) has
appeal ed the Novenber 30, 1994, Decision of the Arizona Sate (fice,
Bureau of Land Managenent (BLM), rejecting its mneral patent application.

BLMrejected the application because "on Septenber 29, 1994, the date the
mneral application was filed, [Red Top Mning] did not hol d possessory
title to the Red Top Lode mining claim”™ (Nov. 30, 1994, Decision
(Decision) at 2.)

The Deci sion appeal ed fromnade the fol | ow ng determnation, in
pertinent part:

The Applicant nust hold full possessory title at the tine of
application. Lackawana Placer Qaim 36 LD 36 (1907). In Kerr-
MGee Nucl ear Gorp. (Oh Reconsideration), 43 1BLA 348, 350- 352
(1979) the Interior Board of Land Appeal s di scussed the type of
evi dence necessary to establish full possessory title. In John
R Meadows, 43 IBLA 35 (1979) the Board hel d that the patent
appl i cant nust show he has full |egal possessory title of record
to the clains which he seeks to patent.
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* * * * * * *

* * * |If the mssing SQuppl enental CGertificate of Title were
submitted today, the record woul d showthe mning claimin the
ownership of Adwest Mnerals, Inc. and not Gl d Road Red Top
Mning Gonpany. The official county records in Book 2486, Page
308, would further showthat title had transferred on My 5,
1992.

* * * * * * *

It is hereby concluded that on Septenber 29, 1994, the date
the mneral patent application was filed, Gld Road Red Top
M ni ng Gonpany did not hol d possessory title to the Red Top Lode
mning claaim Therefore, mneral patent application AZA 28780,
filed by Gl d Road Red Top M ning Gonpany, is hereby reject ed.

(Decision at 1-2.)

In a Petition for Say which includes Appel lant's Satenent of Reasons
(SR, Red Top Mning states, in pertinent part:

The decision is in error because Red Top Mni ng had not
conveyed its interest in, and, therefore, held full possessory
title to, the Red Top clai mon Septenber 30, 1994, the filing
date for Mneral Patent application AZA 28780. The conclusion is
erroneous due to the fact the purchase of the Red Top cl ai mwas
subject to the terns and conditions of an otion to Purchase
("Qption"). * * * The decision was nade w t hout know edge of the
terns and conditions of the Qotion. Qe condition of the Qotion
was the paynent of the entire purchase price of Qe Hundred S xty
Thousand Dol | ars ($160, 000), payable in two installnents. The
first payment of Hghty Thousand Dol | ars ($80,000) was paid on
Cctober 29, 1993. * * * The second paynent of H ghty Thousand
Dol | ars ($80,000), due on or before Novenber 1, 1994, was pai d on
Qctober 27, 1994, * * *

Title was conveyed fromRed Top Mning to Addwest Mneral s,
Inc. ("Addwest™") effective Novenber 1, 1994 by the quitcla mdeed
recorded i n Mbhave Qounty at Book 486, Page 308. * * * This was
over a nonth after Red Top Mning filed its Mneral Patent
Application. A Notice of Transfer of Interest and the Quitclaim
Deed were pronptly filed in the Arizona Sate Gfice on Novenber
17, 1994. * * * This is clear evidence of good faith on the part
of Red Top Mning regarding the subject Mneral Patent
Appl i cati on.

A deed was executed at the sane tine as the contract to
purchase, My 5 1992. However, the seller and purchaser agreed

the deed woul d be held in escrow and not rel eased to the
pur chaser unl ess the option to purchase was exerci sed and
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t he bal ance of the purchase was paid. To clarify the record, a
Qorrected Quitclai mDeed dated Decenber 22, 1994 was executed by
the grantor, Red Top Mning, and recorded in the official records
of Mbhave Qounty at Book 2505, Page 838. * * * The purpose of the
corrected deed is to expressly establish the effective date of
the transfer of title to the Red Top clai mpursuant to the intent
of the parties as described in the Qotion.

The ption to Purchase and Quitclai mDeed were place [sic]
of record in Mbhave Gounty on Novenber 3, 1994. Full possessory
title of record was vested in Gl d Robad Red Top M ni ng Gonpany on
Septenter 30, 1994, the date the Mneral Patent Application was
filed.

The transaction to purchase the Red Top cl ai mwas a conmon
one for the purchase of real property by contract, that is, the
contract and a deed were executed at the tine of closing, wth
the deed to be placed in escrow The parties intended the
purchaser to obtain legal title tothe claimonly after it paid
the entire purchase price of Qe Hundred S xty Thousand Dol | ars
($160,000.00). Red Top Mning never intended to convey title
until it received the total purchase price. Addwest, therefore,
had only an equitable interest in the claimuntil it paid the
full purchase price and legal title transferred by delivery of
t he deed.

(SR at 1-2; references to attachnents omtted.)

[1] The lawis clear that BLM|acks authority to rule on the validity
of the title asserted by the applicant for patent in the face of the
assertion of title by Addwest Mnerals, Inc. (Addwest). Instead, BLM
shoul d have notified Addwest that it had 30 days fromrecei pt of the
Deci sion to commence judicial proceedings in a Sate court to decide its
conpeting claim In John R Madows, 43 I BLA 35, 37 (1979), we hel d:

V¢ consider first the appeal fromBLMs decision of January
31, 1979, requiring Meadows (appel |l ant) to commence proceedi ngs
incourt concerning his alleged adverse clains to the |ands
patent to which Mbil applied for in Novenber 1978. Revised
Satute 2326, as anended, 30 US C § 30 (1976), and the
i npl enenting Departnental regul ation, 43 CGFR 3871.3, expressly
require that BLMnotify a party who files an adverse cla mthat
he is required wthin 30 days of such filing to commence
proceedings in a court of conpetent jurisdiction to determne the
guestion of right of possession to the clains as between rival
claimants. Asuit filed pursuant to this section is the proper
neans for determning possessory rights between the conflicting
clainants. See John W Pope, 17 IBLA 73, 76 (1974); Essex
International, Inc., 15 IBLA 232, 241-3, 81 1.D 187, 191-2
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(1974); Chemi-cote Perlite Gorp. v. Bowen, 72 1.D 403, 407
(1965); Gay v. Mlner Gorp., 64 1.D 337, 340 (1957); Powell .
Ferguson, 23 L.D 173, 174 (1896). [During the pendency of the
court action, all proceedings on any application for patent wll
be stayed, except for conpletion of procedural details, until the
controversy is finally adjudicated in court or the adverse claim
is either wvaived or wthdraan. 30 US C § 30 (1976); 43 OFR
3871.4; Brown Land ., 17 IBLA 368, 378 (1974); Thonas V.

Hling, 25 L.D 495, 498 (1897).

Thus, by statute, the Departnent is wthout authority to
deci de appel lant' s adverse claim and BLMproperly advi sed himin
its decision of January 31 that he was required to comnmence court
proceedi ngs to resol ve the question of the right of possession of
these clains. BLMs decision not to consider his adverse claim
w il not prejudice appellant, as he suggests in his statenent of
reasons, as it wll take no action to dispose of the | and until
after the final adjudication of the ownership dispute in court.

(Ewhasi s supplied; footnotes omtted.) V& held as follows in Scott
Burnham 100 | BLA 94, 111-14 (1987):

[ When an adverse claimhas been filed wth the Depart nent
during the period of publication, all proceedi ngs by the
Departnment on the patent application "shall be stayed until the
controversy shall have been settled or decided by a court of
conpetent jurisdiction, or the adverse claimwaived.” 30 US C
§ 30 (1982). The adverse clainant is required to cormence
judicial proceedings "to determine the question of the right of
possessi on” wthin 30 days after filing his adverse claimwth
the Departnent, and he nust prosecute his suit wth reasonabl e
diligence or be deened to have waived his suit. |1d.

The statute al so provides that:

After such judgnent shall have been rendered, the
party entitled to the possession of the claim or any
portion thereof, nay, wthout giving further noti ce,
file a certified copy of the judgnent roll wth the
register of the land office, * * * and a patent shall
i ssue thereon for the claim or such portion thereof as
the applicant shall appear, fromthe decision of the
court, to rightly possess.

h their face, the statutes seemto provide a sinple and
efficient procedure for resol ving conflicts between mneral

locators so that patent nay be issued. |f no adverse claimis
filed during the period of publication of notice of
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a patent application, it is assuned "that the applicant is
entitled to a patent * * * and that no adverse cla mexists." |If
an adverse claimis filed, patent proceedings wthin the
Departnent are stayed. [f the adverse claimis not pursued in
court and diligently prosecuted, it is deened waived. If
prosecuted to conpl etion, the successful party may go to the
Departnment wth the judgnent "and a patent shall issue.”

(Ewhasis supplied). Smlarly, we held as in Mlvin Hlit v. Gld Helds
Mning Gorp., 113 I BLA 299, 316 (1990):

A though the statutes providing for adverse clains do not
aut hori ze the Departnent to rule on their nerits, John R
Meadows, 43 1BLA 35, 37 (1979), it iswthin the Departnent's
authority to determne whether a docunent presents an adverse
claamw thin the neaning of the statutes. Thonas v. Hling, 25
L.D 495, 497 (1897). |f the docunent does not present an
adverse claimsuch as is contenpl ated by the statutes, BLM nay
take other appropriate action or, if ajudicial suit has been
filed, the Departnent may choose to await the result. Brow Land
M. v. The Aeveland-Aiffs Iron G., 17 IBLA 368, 378, 81 1.D
619, 623 (1974).

(Ephasi s supplied.)

A though we have addressed the question presented here (when the
quitclaimdeed fromGl d Road to Addwest took effect) in Rchard W Gahoon
Famly Limted Partnership, 139 |IBLA 323, 324-25 (1997), we nade it clear
that it was governed by Sate | awn

The filing al so included two quitclai mdeeds executed on
August 22, 1996, by whi ch Pedersen and Sout ham conveyed their
clains to Appel lant. The BLMdetermned that the transfer to
Appel  ant was effective on August 22, 1996, and that as the owner
of 16 clains, Appellant did not qualify for the small niner
exenption. Because no nai ntenance fees for the 16 clai ns were
recei ved, BLMdeened the clains forfeited.

Appel lant first contends that the quitcla mdeeds had not
been recorded and were not "intended to be recorded until after
the snal | mners exenption certificates were filed in the BLM
office." Appellant states that the reason why the fee was not
pai d was that the deeds were not recorded.

Nevert hel ess, a delay in recording the deeds woul d not have
post poned the effective date of the transfer. A though
Departnental regulation 43 CF. R § 3833.3(c) provides that the
filing of a transfer of interest, when properly executed and
recorded under Sate law wll be placed on the BLMrecords when
filed wth the proper BLMoffice, the transfer itself "wll be
deened to have taken place on its effective date under Sate
law "
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Nevada' s recording statute requires recordation of conveyances in
the appropriate county recorder's office "to operate as notice to
third persons,” but states that a conveyance "shall be valid and
bi ndi ng between the parties thereto wthout such record.” Nev.
Rev. Sat. 8§ 111.315 (1995). The Suprene ourt of Nevada has
stated that statutory provisions relating to the recordation of
deeds are for the protection and security of creditors and that
such provisions do not prevent the passage of title by the
grantor to the grantee. Alen v. Hrnon, 74 Nev. 238, 328 P.2d
301, 304 (1958). Thus, Appellant's failure to record the deed
prior to August 31 did not prevent title frompassing to

Appel  ant before that date, and because Appel lant failed to pay
the claimnai ntenance fee or qualify for a waiver, BLMproperly
decl ared the cl ai n abandoned and voi d.

(BEwhasi s supplied.) The above-quoted precedent |eaves little doubt that
the only proper way to resolve this Sate-law question in connection wth
its mneral patent application is for Addwest to bring an action in Sate
court. This is nmade very clear in LaRue Burch, 134 | BLA 329, 332-33
(1996), where we hel d:

Burch's protest and subsequent appeal collaterally attack
the Idaho Sate court decision quieting title to the Rock Garden
Quarry Nos. 1 through 5 placer mining clains in Rodri guez, by
requesting that BLMrule on issues it has no authority to decide.

Lhder 30 US C § 30 (1988), BLMhas no statutory authority to
determne validity of title or right of possession. Amrican
Qlloid G. v. Hdel, 701 F. Supp. 1537, 1542 (D Wo. 1988); see
al so John R Madows, 43 1BLA 35, 37 (1979). Such questions nust
be decided by a court of conpetent jurisdictionn 30 USC § 30
(1988); see, e.g., W W Alstead, 58 IBLA 46, 48 (1981). Uhder
the doctrines of res judicata and col | ateral estoppel, repeated
litigation of an issue is barred when that issue has al ready been
litigated by the sane parties and settled by a final judgnent on
the nerits. Sate of Alaska, 113 I BLA 86, 90 (1990), and cases
cited. The findings of a state court on the right of possession
are binding on parties to the lansuit. See Estate of Arthur C
W Bowen, 14 I1BLA 201, 210, 81 I.D 30, 33 (1974). In this case,
Burch 1s bound by the final |daho court decision validating
Rodriguez' chain of title and possessory right to the Rock Garden
Quarry clains as against Burch and the Wiittles. See Harvey A
difton, 80 IBLA 96, 98 (1984). The Sate court determnation in
favor of Rodriguez prohibits Burch fromasserting her (or the
Wiittle' s) adverse clains as objections to the issuance of
Rodriguez' mineral patent. W W Alstead, supra.

(Ephasi s supplied.)

It isinportant to note that Gl d Road was not required to showin its
patent application nore than that it was the successor in interest
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Geoffrey J. Garcia, 111 |BLA 148, 150-51 (1989):

See al so Kerr-MGee Nucl ear Gorp. (Oh Reconsi deration), 43 | BLA 348, 350-

Particularly instructive in this regard is the case of John

R Meadows, 43 I BLA 35 (1979), which invol ved an appeal by an

adverse mning clainant froma rejection of his protest to a
mneral patent application filed by Mbil QI Qorporation. Wth
respect to appellant's challenge to the abstract of title on the
ground that it did not address all instrunents of record
affecting title to the clains, the Board hel d that:

By suggesting that Mbil has failed to neet
the requirenents of 43 CG-R 3862. 1-3 by not
addressi ng the existence of his conflicting clains
inthe abstract of title filedwthits
appl i cation, appel | ant m spercei ves what is
required by this section. It does not require that
an appl i cant denonstrate that his titleis legally
superior to all other existing clains, but nerely
that he is the successor to possessory title dating
back to the original location of the clai mwhich he
seeks to patent, and that he presently has full
| egal possessory title of record.

John R Meadows, supra at 38.

Appl yi ng these standards to the present case, we find
that appellants have filed wth BLMin support of their patent
application a copy of the notice of location of the Last Chance
Assaoci ation P acer reflecting a date of |ocation of March 26,
1985, bearing the nanes of appellants as |locators of the
clains. The copy, certified by the Josephi ne Gounty Recorder,

reflects that the original was filed for record wth the
Qounty Recorder on April 2, 1985, and recorded at Vol. 60, page
150 of the records. The application is also supported by a
certificate of title executed by the Josephine Gounty Title
Gonpany indicating the appel lants are the holders of title to
the Last Chance Association Facer mining clai mconprising | ot
3insec. 26, T. 34 S, R 8 W Wllanette Mridian, Josephi ne
Qounty, Gegon. This is the sane cl ai mwhi ch has been recorded
wth BLMas CRMC 81850. This evi dence appears to establish
possessory title to the claimas of the date of the certificate
as required by the regul ation.

92.

@l d Poad asserts that it had title to the clains as of the date of

its application, arguing that the effective date of the quitclaimto
Addwest was not until after final paynent was received for the clains.
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Despite this assertion, the Departnent is not authorized to rule on the
validity of Gld Road' s title, but nust instead await a ruling by the Sate
court.

Accordingly, the BLM Deci sion appeal ed fromis set aside and the case
renanded to BLMin order to advi se Addwest to commence proceedings in a
state court of conpetent jurisdiction, wthin 30 days of such filing, to
determne the question of right of possession to the clains as between
rival claimants. During the pendency of this action, patent proceedi ngs
w il be stayed.

Therefore, pursuant to the authority del egated to the Interior Board
of Land Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the BLM
Deci si on appeal ed fromis set aside and the case renanded to BLMfor
actions consistent wth this decision.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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